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OCOBJIMBOCTI CYB €KTIB MIZKHAPOJHOI'O MIPUBATHOI'O ITPABA:
KPUTEPII BUBHAHHSA ®YHKIIOHAJIBHOI IIPABOCYB’€EKTHOCTI
TPAHCHAIIIOHAJIBHUX KOMITAHIN

CrTaTTs TPHUCBIYCHA JOCTIKEHHIO OCOOIMBOCTEH Cy0’€KTiB MIXXHApPOJAHOTO TMPHUBATHOTO TMpaBa, a came
TpaHCHalL[iOHAJIbHUX KoMmaHii. CripoOH perymoBaTé AisUIbHICTh TPAHCHAIIOHAIBHUX KOMIAHIH 3IHCHIOIOTHCS SIK OKPEMUMHU
JiepKaBaMH, TaK 1 rpynamu JepkaB abo K yepe3 MDKHApOJHI opraHizauii. 3aralbHUM IOJIOKEHHSIM € TIPHHIIMI, 3aKpilIeHuH y
XapTii eKOHOMIUHMX IIpaB Ta 00OB’S3KIB JiepiKaB, MONPH Te 1[0, TPAHCHALIOHAIbHI KOMMNAHII MalOTh MDKHAPOIHUH XapakTep
IiSUTBHOCTI, € IOpUIMYHUMH Oco0aMH, aje  TOPSIOK CTBOPEHHS Ta MOISUTBHICTD SKUX PETYIIOETHCS HAlliOHAIBHIM
3aKOHOJIABCTBOM KOKHOI KpaiHH. Y CTaTTi BU3HAYEHO CYTHICTH 0COONMBOCTEH cy0’€KTiB MiXKHApOIHOTO MPUBATHOTO IIpaBa B
3araJbHOMY, a CaMe BCTAQHOBJCHO, IIO0 BOHM XapaKTEPU3YIOTHCS NEBHUM BHIIOM IPABOCYO €KTHOCTI. Tako, BiZHOCHO
TpPaHCHAL[IOHAIFHUX KOMITAHIH TOCTIHKEHO FOPUANYHY MPHUPOAY MDKHAPOTHHX YTOA, SKi YKIAmaroThCs MDK JAEp)KaBaMH Ta
TpaHCHAL[IOHAJBHUMH KOPHOpAIisMH. ABTOPOM 3a3HA4YeHO, W0  IPEACTaBHUKAMHM TPAHCHAI[IOHAJIGHUX KOMIAHIH € —
HiINPUEMCTBA, SKi CTBOPEHHI Yy MOPSAAKY IepeadadeHoOMy 3aKOHOIABCTBOM IIEBHOI Jep)KaBH; Ti, SIKi 3JIHCHIOIOTH
BUPOOHHMIITBO TOBapiB ab0 HaJAIOTh OKPEMi MOCIYTH; Ti, sKi 3/iHCHIOIOTH CBOIO JSUIBHICTH 11032 MEXaMH KpaiHM IXHBOTO
ocHOBHOTO Micre. Kpim Toro, TpaHcHamioHanbHi KOMNaHii MaroTh MDKHApOJHY JOTOBIPHY HPAaBO3/ATHICTh, iHIII X HaBMaKH
HAroJIOIIyI0OTh Ha MPOTHIISKHOMY TBEPKEHHI, NMPO HAsABHICTh y HHUX TakOi IpaBO3JaTHOCTI. [0 OCHOBHHX MpPOOJIEMHHX
aCIIeKTiB BU3HAYEHHS MiKHAPOJHOI MPaBOCYO €KTHOCTI TPaHCHAIIOHATHHUX KOMITaHiii HEOOXiIHO BiJHECTH: BiJICYTHICTb, IO-
nepiie, €IWHOTO TIOTIALY HAyKOBIB Ha TIOHATTS Ta 3MICT «MDKHApOJHOI INPaBOCYO’€KTHOCTI», MO-ApYre, IMPaBOBOTO
BH3HAYCHHS TEPMiHa «TpaHCHALIOHANbHA KOPIOPALlisi», SIK Y MDKHAPOJHOMY, TaK i Hal[lOHAIbHUX 3aKOHOAABCTBAX, 110, y CBOIO
4epry, He Ja€ MOJXKJIMBOCTI Mi3HATH IOPHIMYHY MPUPOJY LBOTO Cy0’€KTa il OJHOCTAiHO BifHECTH HOro a0 Koya Ccy0’€KTiB
Mi>KHApPOHOTO YK HAIlIOHAJIBHOTO TIpaBa.

KurouoBi ciioBa: mixkHapoaHe myOniuHe MpaBo,MiKHAPOAHE IMPHBATHE MPaBO, MPABOBHI CTAaTyC TPaHCHAILIOHATBHUX
KOMIIaHiii, JOroBipHE PeryIOBaHHs.

Shypko S. CHARACTERISTICS OF SUBJECTS OF PRIVATE INTERNATIONAL LAW: CRITERIA FOR
RECOGNITION OF THE FUNCTIONAL LEGAL ENTITY OF TRANSNATIONAL COMPANIES

The article is devoted to the study of the peculiarities of subjects of international private law, namely transnational
companies. Attempts to regulate the activities of transnational companies are carried out both by individual states and groups of
states or through international organizations. The general provision is the principle enshrined in the Charter of Economic Rights
and Responsibilities of States, despite the fact that transnational companies have an international nature of activity, are legal
entities, but the procedure for their creation and activity is regulated by the national legislation of each country. The article
defines the essence of the peculiarities of the subjects of private international law in general, namely, it is established that they
are characterized by a certain type of legal personality. Also, in relation to transnational companies, the legal nature of
international agreements concluded between states and transnational corporations was investigated. The author states that the
representatives of transnational companies are - enterprises that were created in accordance with the procedure provided by the
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L]
legislation of a certain state; those that produce goods or provide separate services; those that carry out their activities outside the
country of their main place. In addition, transnational companies have international contractual legal capacity, while others, on
the contrary, emphasize the opposite statement that they have such legal capacity. The main problematic aspects of determining
the international legal personality of transnational companies include: firstly, the absence of a unified view of scientists on the
concept and content of "international legal personality”, secondly, the legal definition of the term "transnational corporation”, as
in the international, as well as national legislations, which, in turn, does not provide an opportunity to know the legal nature of
this subject and to unanimously attribute it to the circle of subjects of international or national law.

Key words: international public law, international private law, legal status of transnational companies, contractual
regulation.

IMocranoBka npo6JemMu. PO3BUTOK MiXKHapOIHOTO CIIIBTOBApUCTBA B Mepio pe)opMyBaHHS CYCIIIEHOTO
Jaay B Hallld JAepkaBi, CYNPOBOJUKYETbCS HEMUHYYHMH 3MiHAMH E€KOHOMIYHOTrO (yHIaMEHTy CyCIiIbCTBa,
MOB's3aHA 3 TEPEXOJOM 10 PHUHKOBOI €KOHOMIKH, Ta OOYMOBIIOE pi3ke 3pOCTaHHSA 3HAYEHHS MIKHApPOIHOTO
MIPUBATHOTO TIPaBa SIK OCHOBHOTO PETYISATOPa TOBAPHO-TPOIIOBHX BiJTHOCHH. 3BEPTAIOUHCH O CYO €KTHOTO CKIATy
MDKHapOIHOTO MPUBATHOTO IpaBa, BapTO 3a3HAYMTH, IO MEPBUHHIMH B JaHIl KaTeropii € aepikaBu, ¢i3udHi Ta
IOPUINYHI OCOOH, TPOTEe 31 IMBHAKOIUIMHHUM PO3BUTKOM CYCHUIBHUX BIZHOCHH, JOCHTHh HYacTO TPAIUIIOTHCS
BHMAJKH YKJIAICHHS MDKHAPOAHHWX JOTOBOPIB MiX TpAaHCHAIIOHANFHIMH KOMIIAHISIMH Ta JIep)KaBaMH, IO
(akTHIHO Hamae iM 0COOMBHIA, IEBHUH Mi>KHAPOTHO-TIPAaBOBHI CTaTyC.

AHaJi3 ocraHHiX JociikeHb Ta my@uikaniii. Okpemi acrmekTH NOCIHIIKYBaHOI MPOOJEMaTHKH CTalIH
NpeJMETOM HayKOBUX IIpalb 0araThOX HAayKOBI[B B KOHTEKCTI MIKHApOJHOTrO MpaBa, 3okpema, M.JDxkakedni,
®.®pigman, I'.1.Tynkin, X.B Kmetuk., B.M.Penenpkuii.

Metoro crarTi € JeTa’ibHE BHBYEHHS OCOONMBOCTEH (DYHKIIOHAJIBHOTO BHU3HAHHS CYO’€KTIiB
MDKHApOHOTO IPUBATHOT'O ITPaBa, a CaMe TPaHCHAIIOHAIBHUX KOMITaHii.

Buxsan ocHoBHoro Mmarepiany paociimkennsa. Ha nymxy mnpodecopa B.M Penenpkoro, cy0'extn
MDKHapOJHOTO TIpaBa € YYaCHHKM MDKHApOJHMX IPABOBIMHOCHH, SKUM MpPUTaMaHHI €IEMEHTH MIKHApOIHOL
MPaBOCY0'€KTHOCTI, @ caMe: BOHH 3[aTHI BOJIOAITH Ta Oe3mocepeTHpo 3AiiiCHIOBaTH MIXKHAPO/HI TIpaBa i 000B'SI3KH,
CTBOPIOBATH HOPMH MDKHApPOJIHOTO TpaBa Ta HECTH BiANOBIJANbHICTH 3a iXHE MopymeHHA. Ha choromHi Hemae
HOpMH, sKa 0 MICTHJIa BHYEPITHOTO IIEpeliKy CyO’€KTiB MIKHAPOTHOTO TpaBa. COMHUM JDKEPEJIOM, B SKOMY
3rafyloThcs Cy0’€KTH MIDKHApOTHOTO TIpaBa, € cT. 3 BimeHChKOi KOHBEHIIIT MPO MpaBO MIXHAPOIHHUX JOTOBOPIB
1969 p., 3rigHo 3 sxoro: «KOHBEHIsI HE 3aCTOCOBYETHCS 10 MDKHAPOIHHUX Yrof, YKJIAAEHUX MK Jiep)KaBaMH Ta
IHIIUMH CY0’ €KTaMH MDKHApOJHOTrO NpaBa ad0 MK TakKMMHU IHIIMMHU Cy0’€KTaMHM MiKHApoJHOro mpasay. Ilpu
1bOMY IHX iHmHUX cy6’extiB KouBeHilist He HasuBac [ 3].

BonHouac, Ha cbOTO/THI BU3HAHO, IO JEPKaBH € OCHOBHUMH Cy0’€KTaMM MIKHApPOJHOTO IIpaBa, aje OKpiM
JIeprKaB, y MPaBOBil TOKTPHHI A0 Cy0’€KTIB MI>KHAPOIHOTO MpaBa BiJHOCITh TAKOX MIKHAPOJIHI OpraHizaiii, Haril
Ta HapOJIH, 1110 OOPIOTHCS 32 CBOE HAI[lOHAJILHE BU3BOJICHHS, 4 TAKOXK JIEPKABOIOIOHI YTBOPEHHSI.

Cy0’exTaMn Mi>KHapOAHOTO MPHUBATHOTO MpaBa 3araJlbHOBU3HAHOIO MPAKTHKOIO BUCHHX, PO3IIIAAAIOTHCS
YYaCHUKHU OUBUIBHUX MPABOBIIHOCHH, IO YCKIAJHEHI IHO3EMHAM €JIEMEHTOM. 3 ypaxyBaHHSM i€l crierudiku 10
UX Cy0'€KTiB BiTHOCATH: Pi3UUHI 0COOH; FOPUANIHI 0COOH; AePIKaBH.

BusnaaHHS mpaBocy0’ekTHOCTI (Di3MYHOT 0COOHM TOCTYIIOBO BIIPOBAIKYETHCS U Y MpakThIli MiKHapOIHOTO
cyny OOH. Hampukian, y cmpasi OpatiB Jla I'pann (Himewunna mpotu Cromyuenux IlltatiB Amepuxu ) Oymo
3a3HauCHO, 110 TIEBHIUMHU MI>KHAPOIHO-TIPAaBOBUMH JOTOBOPAMH O€3II0CEPEAHBO CTBOPIOIOTHCS 1HANBITyalbHI IpaBa
Juist Gi3nyHKX 0cib. Y crpaBi ABeHH i IHIIMX MeKCHKaHChbKUX rpoMasiH (Mekcuka npotu CLIA) Oyno BucIOBIEHO
CXOXY MO3HIIIO [7].

Y KoHCynbTaTHBHOMY BHCHOBKY II0OJI0 KOMIETEHIN1 cyaiB M. [annura Big 3 Oepesns 1928 p. Ilocriiina
[Manara MikHapogHOro MpaBocyAls 3a3Haumna: «He MOKHa CTaBUTH MiJi CYMHIB Te, II0 METOI MIXXKHApPOJHOTO
JIOTOBOPY BIANOBIHO JI0 HAaMipy IOTOBIPHMX CTOpIH MOX€ OyTH NPUHHATTS CTOPOHAMU MEBHUX HOPM, SIKi
CTBOPIOIOTH NpaBa i 000B’s3KM AJIsl IHAMBIIB 1 MPUIATHI 10 3aCTOCYBaHHS HAllIOHAILHUMU cyiaMmuy. Bike 3rogom,
y KoncynpraruBHOMY BHCHOBKY MixkHapomnoro cyny OOH Bix 11 kBitHs 1949 p. y cnpaBi po BiAIMIKOTyBaHHS
30MTKiB, HOHeceHHX Ha ciryxk0i OOH, Cy/ BcTaHOBUB, KOTO CJiJI BBO)KaTH Cy0 €KTOM MiIXXHApOJHOro npasa: «bytu
Cy0’€KTOM MDKHApOAHOTO MpaBa — 3HAYMTh MaTH MDKHApOAHI NpaBa i OOOB’A3KM, a TaKoX CIPOMOXKHICTH
HiITPUMYBATH L IpaBa 3BEpPHEHHSAMH, 3asBaMH B MDKHAPOHI CYAO0BI iHCTAaHLID» [7].

[onibHi (opmynmoBaHHs BTideHI W y mpaktuui €Bporeiicbkoro cyay i3 mpas moauHu. Y crpasi «Bax
I'enp i JIyc mpotu AnminicTpanii BHyTpinIHixX goxonis Higepmanais» €Bponelcskuil CyA i3 IpaB JTIOAWHY 3a3HAYAE,
mo CniBTOBapuCTBO sIBIsiE COOOI0 HOBY IIPABOBY CHCTEMY MIKHApOJHOTO IpaBa, HA KOPUCTH SIKOI JepiKaBH
00MeXHIIH CBOI CyBepeHHI IpaBa, X04a i B OKpeMHX cdepax, i Cyd’ eKTaMH AKO1 € He JUIIe Aep)KaBU-WICHH, a i ixHi
rpoMassiHd. ToMy, HE3aJe)KHO BiJi YMHHUX HOPMATHBHO-IIPABOBUX AaKTiB JIEPIKaB-4JICHIB, 3aKOHOIABCTBO
CriBTOBapHCTBa HE JIMIIE BCTAHOBIIIOE 3000B’s3aHHS mepen (i3MIHMMHU ocobamw, ayie i MOKIMKaHe HagaTH iM
IpaBa, SKi CTalOTh YaCTHHOIO iXHBOTO MPaBOBOTO cTaTycy. OTke, €Bpomneichkuil Cy[ i3 IpaB JIOAWHN BH3HAE
JFOJMHY K Cy0’eKTa Mi>kHapoHoro mpasa [9].

JocniypkeHHsT TIpaBOBOi CYTHOCTI MIKHApPOJHUX JOTOBOPIB, SKI YKIAaZalOThCS  MDK Jep)kaBaMu Ta
TpaHCHAI[IOHAJBHUMH KOPIIOPALiSIMH, BCTAHOBJIIOIOTH 3MICT «(QYHKIIOHAJIBHOD» JOTOBIpHOI HPaBOCYO’ €KTHOCTI
TpaHCHAIIOHAJILHIUX KOMITAHIH.

Briepmie npo mneBHy «(dyHKIiOHaNBHY» MiKHapoAHy mnpaBocy0’ektHicts THK mowanu rosoputn y 2
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nonoBuHi XX cromitts y CIHIA. CaMe amMepuKaHChKI BUYCHI MEPIIMMH BHCIOBWIIM MO3MIII0, 3rinHO 3 sikoro THK
SBJSUTH COOO0I0 «HOBHX CyO’€KTIiB» 3pIBHIOIOUHM TUM CaMHM iX CTaTyc 31 CTATyCOM JiepkKaB, OOIPYHTOBYIOUH TeE3010:
«B mepeBaxHifl OUTBIIOCTI BHIAAKIB, aMEPHKAHCHKI KOMITaHII MarOTh Ha0arato 3HAYHINI Ba)kedi BIUTUBY Ha
TOJITHKY B KpaiHi, HIX JIepKaBHUN amapar Ta 1mocaioBi ocodm» [6].

e nuranas Oymo mnpenmeroM posrisamy Opranizamnii O6’ennannx Hamiit, a tTakox Jlirm Hamiid, i Bke y
1946 poui 3a iHimiatuBoro ypsany Ascrtpii y ['erepanpriii Acam6iei OOH Oymo 3apeecTpoBaHO MPOTIO3HUILIO MO0
HaJlaHHS TPAHCHAIIIOHAIFHUM KOPIIOPAIlisiM MIiKHApOIHOI MpaBocyO €KTHOCTI. IIpoTe mMO3WTHBHE pilIeHHS
NPUIHATH HE BAATIOCS, apTYMEHTYIOUH MOPYIIEHHSIM 0a30BUX MPHUHIMIIIB BIIHOCHH MK KpaiHaMH, a caMe MPUHIINI
CyBepeHHOI piBHOCTI qeprxas [5].

{ono Mi>KHApOAHOI AOTOBIPHOI MPaBOCYO’€KTHOCTI BUPOOIIEH] MEBHI HANpallOBaHHS Ta CTBEPIXKYIOTHCS
BUYEHHMH, IO TPAaHCHAIIOHAJbHI KOMIAHII MalOTh MIDKHApOJHY JIOTOBIpHY IPaBO3JATHICTh, IHIII XK HaBIAKU
HaroJIOIyIOTh Ha TNPOTHJIEKHOMY TBEpP/IKCHHI — IPO HASBHICTH y HUX Takoi NpaBO3JaTHICTb. SIK 3a3Hauae
X.B.Kmetuk y cBoili poboti 3a3Hauae: «/le-hakTo TpaHCHaIlOHAJBbHI KOMIAHII mHepelnuM Bix 00’ekra
MDKHapOIHO-TIPABOBOTO PEryJIIOBaHHS B Cy0’€KTa MIKHAPOJHOTO TpaBa, B Pe3yJIbTaTi 3HAYHOTO 30UIBLICHHS X
KUJTBKOCTI Ta HAsBHOCTI MIMPOKOi cdepu BumBy». JL.M. JIkakem Ha MIATPUMKY IIi€l X MO3HIIi TOBOPUTH IIPO
icHyBaHHS HaiiMonoamoro cy0’ekTa MiKHApOIHOTO ITyOJNIYHOTO TpaBa — MDKHAPOAHHUX IOPHIMYHUX OCi0
(30Kpema, TpaHCHALIOHATHPHUX KOMMOaHiK) [5].

VY muTaHHI MDKHApPOIHOI, y TOMY YHCIi JOTOBIPHOI MpPaBOCYO €KTHOCTI TpaHCHAIIOHATBHUX KOMIIAHii
(haxiBmi y Taxy3i MIKHapOJHOTO TpaBa IMONUIMINCS Ha IBI TPYNH: OIHI BUYEHI CIPOCTOBYIOTH MIKHAPOIHY
NpaBOCy0 €EKTHICTh TPAaHCHALIOHATBHUX KOMIIaHIN IIOCHIAI0YHCh HA T€, IO TaKe BU3HAHHS 3arpOXKYE aBTOPUTETY
JIep>KaBH SIK TIEPBUHHOTO i abCONIOTHOTO Cy0’€KTa MIXKHApOJHOIO IpaBa, IHIII BUSHI HABIAKH MOCHJIAIOTHCS Ha
«(hyHKLIOHAIBHY NMPaBOCY0’€KTHICTh TpaHCHALIOHAIBHUX KOMIIaHii», TOOTO Taka, IO IepelJaHa Kopropauii B
o0OMexeHOMY 00Cs31, I JOCSITHEHHsI IEBHOT METH, SIKi BIAMIOBIJalI0Th MIXXHAPOIHO-TIPABOBUMH HOpPMaMH.

JlaHa mo3uIlis 3HAMIIA CBOE 3aKPIiIUICHHsS B pillleHHI TpeTedchkoro cyay mo cmpasi Texaco Calasiatic
npotu Libyan Arab Republic 1977 poky, B sikoMy 3a3Ha4eHO, 1110 «3asiBa PO Te, 1110 BIIHOCUHU B paMKax J0rOBOPY
MDX JIep’KaBOKO 1 MPHUBATHOI 0COOO0I0 MiAMAAaloTh I AiF0 MIKHAPOJHOTO IPABOIMOPSIKY, O3HAUYAE, M0 B IUIAX
TIyMa4eHHs i BUKOHAHHS TaKOro IOTOBOPY 32 IMPUBATHOIPABOBUM CyO’€KTOM BH3HAETHCS OCOOIMBA MIXHAPOIHA
MPaBOCYO €KTHICTH. AJle Ha BiIMiHY Bif IepKaBH, IPUBATHOIIPABOBHUII Cy0’€KT BOJIOIE JIHIIE OOMEKCHIM 00CITOM
mpaB i 000B’sI3KIB, 1 BiH Yy AKOCTi Cy0’€KTa MIXKHAPOJHOTO TIpaBa BOJIOIE MTPABOMOYHOCTSAMHU KOPHUCTYBATHUCS JIUIIIC
THUMH TIpaBaMu 1 000B’I3KaMu, AKi BPETyJIbOBYIOTHCSI MDKHAPOJHAM JOTOBOpOM» [2].

[IpoTe yacTKkOBe (YHKIIOHATHHE BH3HAHHS Ha MKHAPOAHINA apeHi TpaHCHAIIOHAIBHI KOPITOpaIlii movYan
3JI0BXKMBATH CBOIMH ITpaBaMH, IIUIIXOM MOPYILIEHHSI CYBEpPEHHUX NpaB JepkaB. Tak 1o npukiany, y 1969 poui ypsia
ExBanopy po3sipaB yroay 3 Koncopuiymom OankiB CIIIA, micis Toro, sik OCTaHHI BiIIMOBWIINCS BUKJIIOYHTH 3
YroJ¥ MyHKTH, sIKi Ha JyMKY ypsay EkBagopy nopyuyroTh ix qepxaBHHN cyBepeHiTer [6].

[MpoOneMHUM TNUTAaHHAM 3aJUINAETHCS YU € TPaHCHAIOHAJIBbHI KOMIMaHII cy0’e€KTaMu MIDKXHAPOIHOTO
nmyOJiuHOTrO IpaBa, MiJArany33i0 sSKOTO BiJIOBIAHO € MPaBO MIKHAPOJAHUX JOTOBOPIB,Ta UM iICHYE HOPMAaTHBHO-
MPaBOBE 3aKPIMJIEHHs MOXJIMBOCTI TPaHCHAIIOHAIBHUX KOMITaHIH YKJIQJaTH JOTOBOPH MK Aep’KaBaMH, Ta UM
HasBHI NIPENeICHTN TAKOT'0 BU3HAHHS y OKPEMO BCTAHOBJIEHUX BHITA/IKaX.

BusHaueHHST «TpaHCHAIIOHAFHIX KOPITOpaIlii» BIATOBIAHO 10 BU3HAUYCHHS, sike HajaHe KoH(epeHIiero
OOH 3 Topriemi ta po3Butky (UNCTAD) — e miampueMcTBa, siKi BOJIOAIFOTH BUPOOHUIITBOM TOBapiB 200 MOCITYT
ab0 KOHTPOJIIOIOTh HOTO 3a MeXaMH KpaiHH, B sKii BOHM 0a3ylOThcs 1 XapaKTepH3YIOThCS 3[aTHICTIO IUIaHYyBaTH,
OpraHi30BYBaTH i KOHTPOJIOBATH FOCTIOAAPCHKY HisUTBHICTD y Pi3HUX KpaiHax [4].

TakyM YMHOM, OCHOBHMMHM O3HaKaMH TPaHCHAIIOHAJbHUX KOMIIaHIil €: MiANPUEMCTBA, SIKI CTBOPEHHI Y
HOPSJKY IepeadadyeHoMy 3aKOHOJIABCTBOM IIE€BHOT JIEp)KaBH; Ti, sIKi 3/1MCHIOIOTh BHPOOHHUITBO TOBapiB abo
HaJIal0Th OKPeMi MMOCIYTH; Ti, Kl 31IHCHIOIOTH CBOIO AisUTbHICTD 11032 MEXaMH KpaiHi IXHbOTO OCHOBHOTO Miclie.

SIKmo po3mIsgaTM MDKHapOJHY INIPaBOCYO’€KTHICTh JIEp)KaBH,TO BOHA € IIOBHOINO,BPAaXOBYIOUH ,IIO
JiepKaBa-MePBUHHUNA CY0 €KT MIXHAPOJHOTO NpaBa ,a TPAHCHAIIOHAIBHI KOPMOpAIl BOJIOMIIOTH OOMEKEHOO
«(hyHKI[IOHATEHOIO» TPABOCYO EKTHICTIO,CAME II[OJI0 YKJIAJACHHS MDKHAPOJHUX IOTOBOPIB, SIKA € MOXIiJTHOK Bif
npaBocy0’eKTHOCTI AepkaBu. Taka Te3a Oyna migTrBep/pkeHa y pimenHi Mixuapoanoro Cyny OOH y cmpasi
«Barcelona Traction» «Light and Power Company Limited», B skomy Oyio Bka3zaHO, III0 3aXHCT KOPIHOpALil MOXe
3IIMCHIOBATH JIMIIE JIepiKaBa, 3a 3aKOHaMH sIKOT 111 Koproparlist Oyia cTBopeHa, abo Ha uuiil Teputopii nepedysae ii
aaMiHicTparis [1].

CnpoOu peryiroBaTH AisUIbHICTD TPaHCHAIIOHAJIBHUX KOMITaHIH 3/11HCHIOIOTHCS SIK OKPEMUMH JIep)KaBaMHy,
TaK 1 rpynamH AepskaB i 4epe3 MKHapO/IHI opraHizaiii. 3araJlbHAM M0JI0KEHHSIM € MPUHINI, 3aKpiruieHni y XapTii
€KOHOMIUHUX TIpaB Ta O0OB sI3KiB NepkaB (CT. 2): « KOXKHa JepkaBa Ma€ MPaBO PETYIIOBATH 1 KOHTPOJIOBATH
JUSUTBHICTh TPaHCHAITIOHAIBHUX KOPIIOpAIii y MeXax CBO€1 HalliOHAJIFHOI IOPUCIAMKIIII 1 BYKUBATH 3aX0iB JJIS TOTO,
mo0 Taka TisUTbHICTh He cynepednia ii 3aKoHaM, HopMaM, TTOCTaHOBaM 1 BiJIMOBiAasa ii eKOHOMIUHIN Ta COIiaTbHIH
nomituni. TpaHcHaIiOHANBHI KOPIOpAIlil He TOBUHHI BTPYYaTHCS Yy BHYTPILIHI CIIPaBH AEp>KaBH, IO i1 IpUiIMae.

B ocTaHHBROMY TBEP/KEHHI NPHUXIIBHUKH MIKHAPOIHO-TIPABOBOi CyO’€KTHOCTI TpaHCHAIIOHAIBHIX
KOMITaHii BOayaroTh NpsiMe Ul HUX MIKHApOJHO-TIPAaBOBE 3000B'si3aHHS. AJie TakKi TBEP/PKCHHS BHKIIHMKAIOTh
CyMHiBH. 3Ha4Ha OiJIBIIICTh MDKHAPOIHHX JIOKYMEHTIB, IPUIHATHX Jep)KaBaMU Ta MDKAEP>KaBHUMH OpTaHi3auisMu
CTOCOBHO CTaTyCy i1 JisUTbHOCTI TPaHCHAIIOHAJLHUX KOMIAHIH, MaloTh peKoMeHaaliiHuil xapakrep. Came Tomy, 3
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HHUX HE MOYXHa BUBOIMTH IOPHIMYHI 1paBa un 000B’s13ku [5]. [Ipore, Ha xymMKy OLIBIIOCTI BYUEHHX 1ii Ta IMOMIOHI 10
HUX [TpaBa JaJieKi BiJl IPpaB, BIACTUBHUX IHCTUTYTY MIXXHAPOIHOI IPaBOCyO €KTHOCTI.

OTxe, BUCHOBOK MO)X€ OYTH JIAIIE OJUH: TPAaHCHAILIOHAJIHHI KOMIIaHii HEe € Cy0 €KTaMHu MiKHApOIHOTO
mpaBa. Kpim Toro, y Xomi mpeacTaBiIeHOro JOCTIKEHHS OyJI0 BCTAHOBJICHO, IO TPABOBE PETYIIOBAHHA IisSTBHOCTI
TpaHCHAIIOHAJIFHIX KOMIAHIH 31HCHIOETHCS IIePeBayKHO HA PiBHI HAI[IOHAIBHOTO TpaBa (Iep)kaBu Oa3yBaHHS abo
puitMarodoi AepkaBr) abo MIIAXOM YKJIaJaHHS JBOCTOPOHHIX yroJ MK IHMH Aep>KaBaMHU i CTOCY€ETHCS, 30KpeMa,
MiATPHEMHUIBKOI, 1HBECTHHIWHOI MisIIBHOCTI 1 OMOJATKYBaHHS TpPAaHCHAIIOHATHHUX KOMIIaHI K CyO0’€KTiB
TOCTIO/IapIOBaHHS.

OnHak, BpaXxOBYIOUM 3MOTYy IIMX Cy0’€KTiB (piHAaHCOBO Ta €KOHOMIYHO BIUIMBATH Ha PIlICHHS YPAIIB Ta
OINIOCEPEAKOBAHO CHPUITH TNPUHHATTIO TUX YW IHIIMX MONITUYHUX pilleHb, OyJo J0BEIEHO HEOoOXigHICTh
31MCHEHHS IPAaBOBOTO PErYJIIOBaHHS AisIbHOCTI TPaHCHAIIOHAILHUX KOMIIAHIH 1 Ha piBHI MDDKHapOIHOMY. A TOMY
MUTaHHS MDKHAPOJHOT MPaBOCYO’ €KTHOCTI TPAaHCHALIOHAIBHIX KOMITaHIH MOKHA PO3IIISIaTH 3 ABOX MO3MLiil: «de
iure» TpaHCHaNIOHAILHUX KOMIIaHii MOKK HE MOXYTh OyTH BH3HAUeHI K Cy0’ €KTH MIKHApOJHOTO MPaBa, OCKIJIbKH
BIZICYTHE BiJIIIOBiJIHE HOPMAaTHBHE PETYJIOBaHHS, TPaHCHAIIOHAJHHUX KOMIIaHIH He OepyTb y4acTi B YKJIaJaHHi
MDKHApOIHHX YTroJ MyONidHOTO Xapakrepy; i «de facto» HHMHI TpaHCHAIIOHANIFHUX KOMIMAHIA 3IiHCHIOIOTH
OTIOCEepeIKOBAaHMH BIUIMB Ha IMOJIITHKY 0araTboX JEpiKaB i CBITY 3arajioM.

BucnoBku. IlincymMoByro4H BUIIe3a3HAYCHE, MOKEMO IIHTH HACTYITHOTO BUCHOBKY, IIIO B CyYacHIH HayIl
MDKHApOJHOTO TIpaBa MEPeBa’KHO HETAaTHBHE CTaBJICHHS O BH3HAHHS TPAHCHAIIOHAJHHUX KOMIAHIM Cy0'ekTamMu
MDKHapOIHOTO IpaBa. OMUHMIN NMPUXWIHHUKIB TaKOi MPaBOCYO'€KTHOCTI BHCIOBIIOIOTH CKOpIIle MOOakaHHSA, Ta
BIUIMB TPAHCHALIOHAIFHUX KOMIAHi Ha PO3BUTOK MIKHApOJAHMX (DIHAHCOBUX Ta €KOHOMIUHHMX BimHOCHH. Jlis
peryioBaHHS AiSUIBHOCTI TPAaHCHALIOHANBHUX KOMIAHiH MOTpiOHO, MO0 yKiIagaau JOrOBOPH MK KOPIOpaLissMH i
JiepKaBaMu, ajie 1ii JOrOBOPH € BUKJIIOUYHO MIKHAPOJAHUMH IIPUBATHOIPABOBUMHU KOHTPAKTaMH.

CIIMCOK BUKOPUCTAHOI JTITEPATYPHU:

1. Affaire de la Barcelona Traction, Light and Power Company, Limited (Belgique c. Espagne) = Case
concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain). URL:
https://digitallibrary.un.org/record/224149?In=ru

2. Texaco Overseas Petroleum Company v. The Government of the Libyan Arab Republic, AD HOC
AWARD OF JANUARY 19, 1977. URL: https://www.trans-lex.org/261700/_/texaco-overseas-petroleum-
company-v-the-government-of-the-libyan-arab-republic-yca-1979-at-177-et-seq-/

3. BizeHcpKka KOHBEHIS IPO MPaBO MIKHAPOIHHUX IOTroBOpiB. MixkHapomauii nokymeHt Bix 23.05.1969.
URL.: http://zakon2.rada.gov.ua/laws/show/995 118

4. Exonomivna ta Comiansna Paga Ceccis 2016 poky. URL: http://unctad.org/en/Pages/themes.aspx

5. Kmeruk X. B. CyTHicTh Ta 0COOJHBOCTI TOTOBIpHOTO npeactaBHuUNTBA. Popym npasa. 2017. Ne 5. C.
175-180. URL: http://nbuv.gov.ua/UJRN/FP_index.htm_2017_5 27

6. Jlykamyk W.M. MixHapoaHe mpaBo. 3arajibHa YacTHHA: MIAPYYHHK JUISl CTYIEHTIB  FOPUAWYHUX
3BO. Bua. 3-¢, nepepo0d. u gon. 2005. C. 41-48.

7. Odiuiiinmii caiit Mixknapoauoro cyny OOH. URL: http://www.un.org/ru/icj/

8. Pokoua B. TpancHamionanbHi kopropamii: HaBd. moci0. K. : Takcon, 2001. 304 c.

9. IllykanoBu4 B.B [Momepensi 3aX0I1 B MPaKTHUII MC OOH. URL:
http://dspace.onua.edu.ua/bitstream/handle/11300/9764/%D0%B7%D0%B0%D0%BF%D0%BE%D0%B1%D1%9
6%D0%B3%D0%B0%D0%BD%D0%BD%D1%8F.pdf?sequence=1&isAllowed=y

REFERENCES:

1. Affaire de la Barcelona Traction, Light and Power Company, Limited (Belgique c. Espagne) = Case
concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain). Retrieved from:
https://digitallibrary.un.org/record/224149?In=ru [in English].

2. Texaco Overseas Petroleum Company v. The Government of the Libyan Arab Republic, AD HOC
AWARD. (1977). Retrieved from: https://www.trans-lex.org/261700/_/texaco-overseas-petroleum-company-v-the-
government-of-the-libyan-arab-republic-yca-1979-at-177-et-seq-/ [in English].

3. Videnska konventsiia pro pravo mizhnarodnykh dohovoriv. Mizhnarodnyi dokument. (1969, May 23).
[Vienna Convention on the Law of International Treaties. International document]. Retrieved from:
http://zakon2.rada.gov.ua/laws/show/995_118 [in Ukrainian].

4. Ekonomichna ta Sotsialna Rada Sessiia. (2016). [Economic and Social Council Session]. Retrieved
from: http://unctad.org/en/Pages/themes.aspx [in Ukrainian].

5. Kmetyk, Kh. V. (2017). Sutnist ta osoblyvosti dohovirnoho predstavnytstva. [The essence and
peculiarities  of  contractual  representation]. = Forum  prava, 5, 175-180. Retrieved from:
http://nbuv.gov.ua/UJRN/FP_index.htm_2017_5_27 [in Ukrainian].

6. Lukashuk, Y.Y. (2005). Mizhnarodne pravo.Zahalna chastyna: pidruchnyk dlia studentiv yurydychniv
ZVO. Vyd. 3-e, pererob. y dop. [International law. General part: a textbook for law students of ZVO. Kind. 3rd,
rev.] [in Ukrainian].

7. Ofitsiinyi sait Mizhnarodnoho sudu OON. [Official website of the International Court of Justice of the
United Nations]. Retrieved from: http://www.un.org/ru/icj/ [in Ukrainian].

Bunyck 13. 2022



209
HAYKOBI 3AIIMCKHU. CEPIA: [TPABO | SCIENTIFIC NOTES. SERIES: LAW

8. Rokocha, V. (2001). Transnatsionalni korporatsii: havch. posib. [Transnational corporations: education.
manual]. K. : Takson, 2001 [in Ukrainian].

9. Shukalovych, V.V. Poperedni zakhody v praktytsi MS OON. [Preliminary measures in the practice of
the UN Security Council]. Retrieved from:
http://dspace.onua.edu.ua/bitstream/handle/11300/9764/%D0%B7%D0%B0%D0%BF%D0%BE%D0%B1%D1%9
6%D0%B3%D0%B0%D0%BD%D0%BD%D1%8F.pdf?sequence=1&isAllowed=y [in Ukrainian].

CraTtsa Hagidmma 1o pegaxiii: 22.11.2022

YK 342.922:35.086
DOI: 10.36550/2522-9230-2022-13-209-215

Mammuniyenko OJiekcaHap AHaTOiTHOBHY,

acripanT 2-ro poky HaB4aHHs KOpunnunuii pakynprer
JlepkaBHOTO YHIBEPCUTETY iHPPACTPYKTYPH TEXHOJIOTIN
e-mail: mashynichenko_oleksandr@ukr.net
https://orcid.org/0000-0001-7745-6581

AJIMIHICTPATUBHUI CTATYC KEPIBHUKA NIAITPUEMCTBA K
IHOCAJJOBOI OCOBH

V naHiif cTaTTi pO3KPHUTO aIMIHICTPATUBHUIT CTaTyC KepiBHUKA MTIAMPUEMCTBA SIK IT0CAI0BOT OCOOH.

BusHaueHo, 1110 nocagoBa ocoba — 1e CIIyKOOBElb JepKOPTaHiB, MiIIPUEMCTB, YCTAaHOB, OpraHizaliid pi3HHX GopMm
BJIACHOCTI, JISUTBHICTB SIKOTO, 3 METOIO peai3alil ynpaBIiHChKUX (QYHKIIH, Mae BIaJgHO-PO3MOPS YN XapakTep Ta CIpsIMOBaHA
Ha OpraHizaiiro Ta 3a0e3neucHHs e(PEeKTHBHOCTI mpami iHmuX ocid. Tomi sSK KepiBHHUKM — II€ Pi3HOBHJ IMOCAJOBUX OCIO,
HaJIUIEHUX aJMiHICTPATHBHOIO BJIAJO0I0 CTOCOBHO OYOJIOBAHOTO HUMH NEBHOTO (DOpMajbHO- OPraHi30BAHOTO KOJEKTHBY, SKi
3IHCHIOIOTH BHYTPIIIHBO OpraHi3aliiiHe yIpaBliHHI HUM.

Ha BigmiHy Bin iHIIHX MOCAAOBUX OCi0, KepiBHHUK MiANPHEMCTBA € JIHIHUM KepiBHHKOM. Crnenugika MMOJIOKeHHS
KepiBHUKA MIiANPUEMCTBA SK YACTHHU amapary YIpaBIiHHS [I03BOJSIE BHU3HAYUTH CKOHOMIYHI Ta iH(pOpMaLiiiHI Baxemi
YIIPaBITiHHS.

VY mupokoMy po3yMiHHI 10 aaMiHicTpamii Sk anapaTty ynpaBIiHHS HiIIPHEMCTBOM JOLUIBHO BiTHOCHTH: BUIIY JAHKY
— KepiBHUKA IiANPUEMCTBA, HOTO 3aCTYITHHKIB, KEPIBHUKIB CTPYKTYPHHX IiPO3/LTIB IIEHTPATi30BaHOTO anapary YIpaBJIiHHSI,
CEepeIHIO — KePIBHUKIB CTPYKTYPHHX MiIPO3ALNIB MiANPHUEMCTBA (BUPOOHHITB, 1I€XiB); HIDKHIO — HAYaIBHHUKIB 3MiH, MalCTpiB,
Opuraaupis.

Bci BOHHM 3a XapakTepoM BHKOHYBAaHHX MOBHOBAaXEHb € TOCAOBUMH Oco0amH, sIKi HaJiTeHI MpaBOM MpUHMAaTH Ta
OpraHi30ByBaTH BUKOHAHHS pillleHb, 000B’I3KOBUX JJISI 1HIIMX MPAIiBHUKIB MiAMPUEMCTBA.

Y By3bKOMY pO3YMiHHI aJIMiHICTpaLil0 MiANPUEMCTBA CKIIAJAI0Th KEPIBHUKHU IIEPIIOTO PiBHS, SKi BUKOHYIOTH TITBKH
YIpPaBIiHCBKI (QYHKILIT, TOAI SIK KEPIBHUKU JPYroOTo i TPEThOro PiBHIB — Ille i BUPOOHWYO-TOCHOAAPCHKI.

AKIIEHTOBaHO yBary, 1o crienngika CTaHOBHIIA KepiBHUKA MIAIPUEMCTBA SIK PI3HOBHAY MOCAOBUX 0Ci0 BOauaeThCs B
TOMY, IIIO BiH 3iICHIOE BIAIHO- PO3MOPAIYY MisIIBHICTh Y MEXax MiAMPUEMCTBA 1, BIIMOBIIHO J0 3TraJiaHUX BHUIIE COIiaTbHUX
poseif, BUKOHYBaHHX OCHOBHOIO OpTraHi3allifHOIO JIAHKOIO BHUPOOHMYO- TOCHOAAPCHKOI cdepu, BUCTyHmae BOJHOYAC Y TPHOX
imocTacsx: sk MpeACTaBHUK IOPUANIHOT 0COOH, MPECTABHUK KOJICKTHBY MPAaliBHUKIB, KepiBHUK anMiHicTpaii. Lle cBiquuTh mpo
CKJIaJIHICTh HOTO IISUTEHOCTI, Ja€ MOXKJIMBICTh BBaXKATH, 10 KEPIBHUK MiAMPUEMCTBA i€ Y TPHOX PI3HUX «IUIOMIMHAXY, AKi, X0 1
B3a€MOTIOB’s13aHi MK CO0010, MAIOTh CYTT€EBI BiIMIHHOCTI.

KnouoBi cjaoBa: anMiHICTpaTHBHO-TIPaBOBHH CTaTyc, MyOJiYHE aJAMIHICTpYBaHHS, BJIaJHI ITOBHOBa)KEHHS,
KOMIIETEHIIisl, CTaTyC, KePIBHUK, TI0Ca0Ba 0C00a, CY0’€KT BIaHUX TOBHOBAKEHb.

Mashynichenko O. ADMINISTRATIVE STATUS OF THE HEAD OF THE ENTERPRISE AS AN OFFICIAL

This article describes the administrative status of the head of the enterprise as an official.

It is determined that an official is an employee of state bodies, enterprises, institutions, organizations of various forms
of ownership, whose activity, for the purpose of implementing management functions, has a power-administrative nature and is
aimed at organizing and ensuring the efficiency of the work of other persons. Whereas managers are a type of officials who are
empowered with administrative authority in relation to a certain formally-organized team headed by them, who carry out internal
organizational management of it.

Unlike other officials, the head of the enterprise is a line manager. The specificity of the position of the head of the
enterprise as part of the management apparatus allows to determine the economic and information levers of management.

in a broad sense, it is appropriate to refer to the administration as the management apparatus of the enterprise: the
highest level - the head of the enterprise, his deputies, heads of structural subdivisions of the centralized management apparatus;
secondary - managers of structural divisions of the enterprise (productions, workshops); lower - shift chiefs, foremen, foremen.

All of them, by the nature of their powers, are officials who have the right to make and organize the implementation of
decisions binding on other employees of the enterprise.

In a narrow sense, the administration of the enterprise consists of first-level managers who perform only managerial
functions, while second- and third-level managers also perform production and economic functions.
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