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JIACKPELIMHI IOBHOBAXKEHHSI OPTAHIB MICIIEBOI'O
CAMOBPAAYBAHHA

V crarti 3milCHIOETBCS aHaNi3 CY4acHOrO PO3YMIHHS AMCKPELiHHHX MOBHOBAXKEHb MiCIEBOIO CaMOBPSIyBaHHSI.
3’SCOBYETHCS, IO B yMOBax JelEHTpatizaiii BIagd OpraHd MiCIEBOTO CAMOBpsAyBaHHS Oynd HaileHI HIMPOKUMH
MOBHOBXCHHSMH IIOJ0 YIIPABIiHHS TEPUTOPIEI0 Ta HEOOXiJHUM pecypcoM Juisi iXHboro 3abesmedeHHs. J[is peamizamii’ mux
MOBHOB&)XCHb TOBHOIO Mipo0 HeoOXigHuMm € (GopMyBaHHS e(eKTHBHOI Ta THYYKOI CTPYKTYpH YIPABIiHHS, IO 3MOXE
aJlanTyBaTHCh SIK JI0 MICHEBHX YMOB Ta OCOOJMBOCTEH TEPUTOpil, TaK i J0 YMOB JIMHAMIYHOTO 30BHILIIHBOTO CEPEIOBHINA.
Bu3zHaueHo, 1110 AUCKpelinHi MOBHOBAXKEHHSI OPTaHiB MiCIIEBOTO CAMOBPSAYBaHHS — 1€ CYKYITHICTh MpaB Ta 000B’s3KiB: OpraHis
MICIIEBOrO CaMOBPSITyBaHHS; OCi0, YIIOBHOBR)XCHHX Ha BHUKOHAHHS (YHKIIH MICIIEBOrO CaMOBPSIyBaHHS, IO HAIalOTh
MOXJIMBICTh Ha BIACHHU PO3CYJ BU3HAYMTH MOBHICTIO 200 YAaCTKOBO BH[ i 3MICT YIPABIiHCHKOTO PIllICHHS, SIKe TPHHMAETHCH,
ab0 MOXIMBICTh BHOOPY Ha BJIACHUH pO3CYA OIHOIO 3 JEKIbKOX BapiaHTiB YNPaBIiHCHKHX pillleHb, IMependavueHnx
HOPMAaTHBHO-TIPABOBMM aKTOM, NMPOCKTOM HOPMATHBHO-IIPABOBOTO aKTa. 3alpONOHOBAHO 3aKpIIUIEHHS YiTKOrO BH3HAYCHHS,
MPUHLIAIIB Ta O3HAK aJAMIHICTPAaTHBHOI AMCKpenii B MPOQIIbHOMY CIeliali3oBaHOMY 3aKOHI JUIs OpraHiB MIiCLEBOro
CaMOBPSIIYBaHHs SIK TapaHTil IXHBOI MisUTBHOCTI Ha BiJIbHE BHPINICHHS OYIb-SKOrO MHUTAHHS, HE BHIYYEHOro 3i chepu IXHbOI
KOMIIETEHIII B ME€XaX YHMHHOTO 3aKOHOAaBCTBa. [1ig gac po3poOiieHHs TaKoro Creliali3oBaHOT0 HOPMAaTHBHO-TIPABOBOTO aKTa
HEOOXIZTHO BHXOAWUTH 3 PO3YMIHHSA YITKOrO BU3HAYEHHS MEX 3aCTOCYBAaHHS Ta peajli3allii AUCKPEIiHHWX MOBHOBAXKEHb, IIO
3YMOBJIIO€ HEOOXIIHICTh 3aMpOBa/HKEHHS MEBHOI (OPMYIIH, KOHCTPYKIIii, MOJENI BiAOBITHO IO sIKOI Oyae 3MiHCHIOBATHCS
OILIIHIOBAaHHS KOHKPETHOI CHTYallli MIONO0 MOXIIMBOCTI peami3alii opraHaMHd MICIEBOTO CaMOBDPSIYBaHHS JUCKPEIlHHUX
TIOBHOBa)KCHb.

Kutro4oBi cj10Ba: ITucKpelist, TOBHOBAKCHHSI, MiCIIEBE CAMOBPSAYBaHHS, JCHCHTpaIi3allisl, YIPaBIiHHA. MyHIIUIaIbHI
B1IHOCHHHU, aJIMiHICTPaTUBHUIA PO3CY/I.
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Krupnova L., Artemenko O. DISCRETIONARY POWERS OF LOCAL GOVERNMENT BODIES
SUMMARY

The article analyzes the modern understanding of discretionary powers of local self-government. It turns out that under
the conditions of decentralization of power, local self-government bodies were endowed with broad powers to manage the
territory and the necessary resources for their provision. In order to fully implement these powers, it is necessary to form an
effective and flexible management structure that can adapt to local conditions and features of the territory, as well as to the
conditions of a dynamic external environment. It was determined that the discretionary powers of local self-government bodies
are a set of rights and obligations: of local self-government bodies; persons authorized to perform the functions of local self-
government, which provide the opportunity to determine at their own discretion the type and content of the management decision
to be made, or the opportunity to choose at their own discretion one of several options for management decisions provided for by
a regulatory legal act, a draft regulatory legal act. It is proposed to enshrine a clear definition, principles and signs of
administrative discretion in a profile specialized law for local self-government bodies as a guarantee of their activity to freely
resolve any issue not removed from their sphere of competence within the limits of current legislation. During the development
of such a specialized legal act, it is necessary to proceed from an understanding of the clear definition of the limits of the
application and implementation of discretionary powers, which necessitates the introduction of a certain formula, construction,
model, according to which the assessment of a specific situation will be carried out regarding the possibility of the
implementation of discretionary powers by local self-government bodies.

Key words: discretion, authority, local self-government, decentralization, management. municipal relations,
administrative discretion.

IoctanoBka mpodmemu. Ilpomecu nemeHTpamizamii Bilagun B YKpaiHi BH3HAYAIOTh TEHICHINIT
PO3MEXYBaHHS TOBHOBa)XEHb OpraHiB myOmiyHOI Biamy pi3HUX PIBHIB Ta mependavyaioTh PO3MIMPEHHS
HIOBHOBA)XEHb OPTaHiB 1 II0CAaTOBUX OCi0 MiCLIEBOr0 caMOBpsAyBaHHA. Baknuse Micue B yMoBax 3MiHM (YHKLIH Ta
NOBHOB&)XEHb OpraHiB MyONiyHOI BJaJM HAJIEKUTH IMUTAHHIO AWUCKPEIMHMX MOBHOBA)XEHb Ta OOIPYHTYBaHH:I
HIIXOJIIB /IO PETrYJIIOBaHHS CYCIIBHUX BIJIHOCHH B IpoIleci 1X peasizarii.

Juckpenist — 1ie BaXXIMBHH eIeMEHT JisUTbHOCTI Cy0’€KTIB BIaIHUX MOBHOBaXXEHb Pi3HOTO PiBHS Ta cdepu
misutbHOCTI. Takok BOHA € OOHMM 13 MepenadadeHMX 3aKOHOM 3aco0iB 3/iMCHEHHS BJaad, OCKLIBKH 3aKOH,
YIOBHOBAXKYIOUH BJIAJHUX CYO’€KTiB Ha BHKOHAHHS BIAMOBIOHUX (YHKIIH 1 3aBAaHb, 3aKpIIUIIOIOYM Ty YH iHIIY
¢dbopMy Takoi misulbHOCTI, Hazmae M MEBHUE CTyMiHb CBOOOIM PO3CYAY OIIHIOBATH CHUTYalil, 3IiiCHIOBATH
MPaBOMIipHUIT BUOIp MiXK KiJIbKOMa BapiaHTaMH PillleHb, Y MeXaxX KOMIIETEHII1 OpraHy 4i 0coou.

B ymoBax jenenTpainmizamii’ BIaayd OpraHM MiCUEBOTO CaMOBPSIyBaHHs OyiM HaJIeHI MIMPOKUMU
MOBHOBKCHHSIMH 100 YIPABIIHHI TEPUTOPIEId Ta HEOOXiTHUM pecypcoM sl ixHboro 3abesnedenHs. s
pearizauii’ IMX NOBHOB&)KEHb MOBHOK MIpOH HEOOXiJHUM € (opMyBaHHS €()EeKTHBHOI Ta THYYKOI CTPYKTYpHU
YIPaBJIiHHS, L0 3MOXE aJanTyBaTHCh SK JO MICIHEBUX YMOB Ta OCOOJMBOCTEH TEPUTOpIl, Tak i 10 YMOB
JMHAMIYHOTO 30BHILIHBOTO CEpEelOBUINA. TakMM YMHOM BHHUKAE€ 00 €KTHMBHA HEOOXIIHICTH Yy 3JiiiCHeHHI
JIOCITIJDKEHHSI, IPEIMETOM SIKOT'O CTaHYTh JIUCKPELIiiHI TOBHOBAYKEHHSI OPTaHIB MiCIIEBOTO CAMOBPSITyBaHHSI.

AHaJi3 ocTaHHIX JOCTiIKeHb Ta myOaikamiii. [IutaHHsS IUCKpEUiHHUX MOBHOBa)KEHb B JISUTBHOCTI
OpraHiB MiCIIEBOTO CAMOBPSIIyBaHHS CTAJIM TIPEIMETOM aHaJi3y HU3KH Mpallb HayKoBIiB. [lo Takoi mpobieMaTuku y
cBoix poborax 3Beprammcs, 30kpema: B.b.ABep’snoB, JI.B.AmnaxsepmoBa, H.A.baamkxu, O.M.banmypka,
O.C.Jlaroma, A.H.Opmapuenko, C.A.Pe3anoB, A.O.CeniBanoB, O.M.Cemenin, O.B.Tomomak, T.M.Dydanbko,
[.C.Ilkypcrka Ta iHm. 3HauHa 32 00CSATOM KUIBKICTB MyOIiKaI[ii CBITYUTH MPO Te, 10 NUTAHHS 1 HUHI HEe BTpavae
CBOEI aKTyanbHOCTI Ta Oylla MPHUCBSYEHA JIUIIE OKPEMHUM aclieKTaM MpoOJIeMHU pO3CYyAy B MYHIINAIEHOMY TIpaBi.

MeTo10 cTaTTi € 3/1iCHEHHS] KOMIUIEKCHOI'O aHaji3y Cy4acHOrO PO3YMIHHS TUCKPELiWHUX MOBHOBAYKEHb
OpraHiB MiCIIEBOTO CAMOBPSTYBaHHI.

Buxjan ocHOBHOro mMartepiajay gociaigkeHHs. MicieBe caMOBPSIyBaHHS BBAXKAETHCS BIITHOCHO HOBUM
KOHCTUTYLIWHO-TIPABOBUM 1HCTUTYTOM. MOro pO3BHUTOK MPOTATOM icTOpii YKpaiHm OyB 3HAYHOIO MIipOrO
MepepruBYACTAM, HE BiJA3HAYABCS JIHIMHOK MOCTYNAIBHICTIO. BogHOUac, akyMyTIOBaHHS HAalliOHAJIBHUX 1HTEPECiB
Ta EeIEeMEHTIB 3apyOiKHOTO [OCBily UL KOHCTPYIOBAHHS DAIliOHANBHOI W IKHUTTE3NATHOI MOJENI MiCIEBOrO
CaMOBpSIYBaHHS B YKpaiHi € HaralbHUM HayKOBO-TEOPETHYHHIM Ta MPAKTUIHUM 3aBJaHHSM. Big HOro BUpIIIEHHS
3QJIeKUTh YCIIIIHICTH JAEMOKpATH3alii TMONITHYHOI CHCTEMH, BHKOPHUCTAHHS EKOHOMIYHOTO 1 COLiaIbHOTO
MTOTEHIN ATy TEPUTOPiaIFHIX TPOMaJ], aKTHUBI3aIlisg y9acTi HACEJICHHS Y BUPIIIEHHI MUTaHh MIiCIIEBOTO 3HAYCHHS Ta y
3IMCHEHHI CaMOBPSAIHOI TTyOiyHOi Biaau oo [ 1, c.14].

Bimnosimao 1m0 4. 2 cr. 19 Korcrutymii' Ykpaidm, opraHu Aep’kaBHOI BJIagy Ta OpPTraHW MiCIICBOTO
CaMOBPSIYBaHHS, iX MOCAI0BI 0cOOM 3000B’sI3aHI AisTH JIUIIE HA MiICTaBi, B MeKaX MMOBHOBa)KEHb Ta y CIOCIO, 110
niepenbadeHi Koncrurymiero Yipainu Ta 3akoHamu Ykpaifu [2]. Lle momoxeHHsT cToCyeTbesl Oyab-sKO0i AisTBHOCTI
cy0’exTa myOIIiYHOI aMiHICTpaIlii, BKITIOYal0UH peai3alliio TUCKpeIliHHIX TTOBHOBAXKCHb.

Jns moyaTky HEOOXiTHO BH3HAYHUTH, IO COOOIO SIBIISE TOHSATTA IUCKPEIIHHUX IMOBHOBA)XXEHH B MEXKaX
3aKOHOJIAaBYMX AKTIB Ta JOKTPUHAIBHUX TIPALlb.

PatndikoBana 3akoHoM VYkpaiHnm €Bpomnenchka XapTisi MICIEBOrO CaMOBpSAYBaHHS (€ YaCTHHOIO
HalliOHAJBHOTO 3aKOHONABCTBA YKpaiHW) BH3HAYa€, IO OpPTaHW MICLEBOTO CaMOBPSIYBaHHS B MEXaX 3aKOHY
MAalOTh MOBHE INPAaBO BIJILHO BHPINIyBaTH Oyab-sfKe NHWTAHHS, IO HE BUIIydeHE 31 cdepH iXHbOI KOMIETEHII W
BUpILIEHHS SKOr0 HE JAOpYy4YeHE XOAHOMY iHImoMY opraHy [3]. Takoro poay miaxix A0 BU3Ha4€HHS MTOBHOBa)KEHb
OpTaHiB i MOCaOBUX OCi0 MICIIEBOrO caMOBpsityBaHHA rependadae i OCHOBHUH 3aKkoH, BM3Ha4dao4n B cTaTTi 140,
0 “MiCIieBE CaMOBPSAYBaHHS — Ii€ TIPAaBO TEPUTOPiaTIbHOI TPOMAH CAMOCTIHHO BUPIIIyBATH MATAHHS MiCIIEBOTO

Bunyck 14. 2023



305
HAYKOBI 3AIIMCKHU. CEPIA: [TPABO | SCIENTIFIC NOTES. SERIES: LAW

3HaueHHs B Mexxax KoHcTuTywil v 3akoHiB Ykpaidu [2].

HesBakatoun Ha 3HauHy KiJIBbKICTh HAayKOBHX IIyOmikamiifi, NpHCBSYEHHX MpolieMaMm peasizamii
JMCKPELiNHNX TIOBHOB&)KCHb, OAa30BUMH TIOJIOXKEHHSMH, II0 TepeOyBaroTh B OCHOBI PO3YMIHHS 3MiCTy
JMCKPEIiNHNX TTOBHOB&)KEHb, € TMOJNOXKEHHS pekoMmeHnanid Kowmitery MinictpiB Pamun €Bporu crocoBHO
3TIWCHEHHS aJIMiHICTPATUBHUMU OpPTaHAMM BJIAJIN JUCKPEIiHHUX TIOBHOBAXKCHb. BIAMOBIIHO 10 WX PEKOMEHIAITIH,
M JUCKPEIiHHUMH TOBHOB)XEHHSMH BapTO PO3YMITH IOBHOB&)KEHHS, L0 aAMIHICTPATUBHUM OpTraH, SKUH
YXBAJIIOE PIIIEHHs, MOXKE 3JIMCHIOBATH 3 TEBHOIO CBOOOMOI0 po3cyny (pexomenpnauii Komitery MinictpiB Paan
€sportr Ne R (80) 2, 1980 p.). Takum uuHOM, MUCKpEIiWHUMH MOBHOBaKeHHsMHU («discretionary power»)
Ha3WBAIOTh ITOBHOBA)XXEHHS, IO HAJAIOTh AJMIHICTPATUBHOMY OpraHy I€BHY CBOOOJY B IpPUHHSTTI pillIEHb,
HAJISF0YH OpraH MPAaBOM BUOPATH 3 IEKIIbKOX 3aKOHHHX PillIeHb Take, 0 BiH BBa)XA€ HAUTIPUHHATHIIIIM [4].

Y HaliOHATBPHOMY 3aKOHONABCTBI TMOHSTTSA “‘IUCKPEHiWHI TOBHOBAXKCHHS MICTHThCSI B MeTomomnorii’
MIPOBEACHHS aHTHKOPYIIIIHHOI eKCIepTH3H, 3aTBepikeHol HakazoM MiHicrepcTBa rfoctHuii YkpailHu, Je HOro
TIyMayarh SIK CYKYITHICTh IpaB Ta OOOB’SI3KIB OpraHiB Jiep>KaBHOI Biau W MICIIEBOrO CaMOBPsIyBaHHs, 0cCiO,
YIIOBHOB)KEHUX Ha BUKOHAHHS (YHKIIW Jep>kKaBH ad0 MiCIIEBOIO CaAMOBPSIYBaHHS, 1[0 HAaJal0Th MOXJIMBICT Ha
BJIACHUM DPO3CYH BU3HAYHMTH IIJIKOM a00 4acTKOBO BWJ 1 3MICT YNPaBIIHCHKOIO pIillIeHHs, IO NMPHUMAIOTh, abo
MOXIIUBICT BHOOPY Ha BIIACHMM PO3CYJ OJHOrO 3 JEKIJIHKOX BapiaHTIB YINPaBIIHCHKHX pillleHb, NependadueHnx
HOPMaTHBHO-TIPABOBUM aKTOM, ITPOEKTOM HOPMATHBHO-TIPABOBOTrO akTa [5].

BigmosinHo 10 nyHkty 2.4 Haka3y, AuckpenivHi MOBHOBa)KEHHS MAlOTh TakKi O3HAKU: BOHU JIO3BOJISIIOTH
oprany (oco0i, ymOBHOBa)XKEHIH Ha BUKOHAaHHS (DYHKIIW Jiep:kaBU a00 MICIIEBOrO CaMOBPSAYBaHHS) Ha BIACHUU
PO3Cy/l OLIHIOBATH IOPUAMYHUN (akT ((paKkTUHHUH CKJIaJ), YHACIIIOK YOro MOXKYTh BUHHMKATH, 3MiHIOBAaTHCS a0bo
NPUNUHATUCS TIPABOBIAHOCHHH; JI03BOJISIFOTh HAa BJIACHUW PO3CYZ OOMpATH OJHY 3 JIEKUIBKOX 3alpONOHOBAHHX Y
HOPMaTHBHO-NIPABOBOMY aKTi, MPOEKTI HOPMATHBHO-TIPABOBOTO akTa (opM pearyBaHHs Ha Led IOPUIUYHUH (DaKT;
JIal0Th MOXIIUBICTH opraHy (0co0i, YIOBHOBa)KeHIW Ha BHKOHaHHsA (YHKUIW JepkaBu abo MiCLeBOro
CaMOBpsIYBaHHsI) Ha BIACHUW PO3CYJl BUOMPATH 3aXij IyOJiYHO-TIPABOBOTO BILIMBY LIOM0 (I3UYHHX 1 IOPUANIHUX
ocib, Woro BHA, po3Mip, croci® peasizaiii; 103BOJISIOTE OpraHy (0co0i, YIOBHOBa)KEHIH Ha BHKOHaHHS (DYyHKLINW
JepkaBd  abo MICIEBOrO CaMOBpsAyBaHHS) oOpatu (opMy peanizaiii’ CBOIX IIOBHOBaXXEHb — BHUJIIAHHS
HOPMAaTHBHOTO 200 iHAMBIAYaJbHO-IIPABOBOTO aKTa, BUMHEHHs (YTPUMAaHHS BiJl BUYMHEHHsI) aJMiHICTPaTHBHOI il
HAJUISIOTh OpraH (0co0y, YIIOBHOBa)KEHY Ha BHMKOHAHHS (QYHKIIH Jep)kKaBd ab0 MICIEBOrO CaMOBPSIyBaHHS)
MIPaBOM IIOBHICTIO 200 YaCTKOBO BU3HAYATH MOPSIOK 3AIMCHEHHsI IOPUANYHO 3HAYYIIUX K, Y TOMY YUCII CTPOK 1
MIOCITIJIOBHICTD 1X 3J[IHCHEHHS; JaI0Th MOXIIMBICTh Oprany (0co0i, yoBHOBa)KEHIH HAa BUKOHAHHS (DYHKIIH epKaBu
abo0 MiCIIEeBOI'0 CaMOBPsIAYBaHH:) Ha BJIACHUM PO3CYJ BH3HAYaTH CMOCIO BUKOHAHHS YHPABIIHCHKOTO PIilICHHS, Y
TOMY YHCIII NIepe/laBaTi BUKOHAHHS MPUUHSATOrO PIlICHHS MIETIMM 0c00aM, THIIMM OpraHam JIep»aBHOI BJIaJi Ta
MICIIEBOTO CAaMOBPsIAyBaHHsI, YCTAHOBIIOBATH CTPOKH H IPOLICAYPY BUKOHAHHS [5].

TakuM 4YHMHOM, BHUXOASYM 3 MOJNOXKEHb Nboro Hakazy MOXIMBICTH BHOOpY OpPraHOM MiCLIEBOTO
CaMOBPAIYBaHHS 3aBXKIU OOMEKYETHCS paMKaMH 3aKOHY.

ABTOpW miApy4yHWKa “AJMIHICTpaTHBHE TMpaBo YKpaiHu. AkafeMiuHUH Kypc’ IUCKPELiHHUMHU
MOBHOB)KCHHSMHU HA3MBAIOTh IMMOBHOBAXXEHHS MO0 peaii3aiii aJMiHICTPaTHBHOTO PO3CYAy, KOIH BOHH HE
nependavaoTh 000B’A3KIB OpraHy y3roukyBatH (B Oyab-skid (hopMi) cBOI pillieHHS 3 OY/ib-SIKMM THIIHM CYO’€KTOM.
AJIMIHICTpaTUBHUH PO3CYJ Ma€ MiCIIe TOJIi, KOJIH MPABOBUH MPUIIKC, HE BCTAHOBIIIOIOYM KOHKPETHOTO BapiaHTa JIiH,
HAJIJIsle OpPraH MEBHUM CTYIIEHEM CBOOOJM Y BHPILICHHI KOHKPETHOI CIPAaBH 1 MPUUHSATTI BiIINOBIJIHOTO pIllICHHS,
TOOTO BiH O3HAYA€ MOXKIIMBICTH BHOOPY B MEXKax, BCTAHOBICHUX MPABOBUMH HOpMamH [6, c. 268]

Hanuacrime auckperidHi MOBHOBa)KEHHS BHUSBILIIOTBECSA K “TipaBa”. IlpaBa BiINOBIZHHX OpraHiB
BUKOHABYOI B, K €IEMEHT, L0 BXOIATh 10 CTPYKTYPH 1X IHUCKPELIWHHX MOBHOBa)XEHb, MAIOTh BHCTYHATH
BU3HAYAIFHAM YHMHHUKOM JUIS JOCJTI/DKEHHS 3MICTy TakuxX IoBHOBakeHb. J[. 1. T'olocHiYeHKO Ha3WBae mpaBo
‘“creniaJbHO-COIIaIFHIM, TIIO 1HTETPYETHCS B MIOBHOBAXKEHHS K IOpHIUYHE sBHIIE. [Ipy 1iboMy BiH BKa3ye JIHIIIe
Ha Ty WOTO YacTHHY, IO HA3WBAETHCA “MyONiYHMM mpaBoM’™ [7, c. 26]. HasgBHiCTh MyONMiYHMX MpaB TaKOXK MOXKE
TIYMA4HTHCS K CBOOOA PO3CYAY B iX BUKOPUCTAHHI.

Crix 3ayBakuTH, IO JUCKpPELiHI TOBHOBAYKEHHS MOXYThH IONATAaTH y BHOOpi (mii um Oe3mismbHOCTI), a
SIKIIIO TiSITH, TO Y BUOOP1 BapiaHTY pillleHHs, IO MPsMO ab0 OImocepeIKOBaHO 3aKpiluieHe y 3akoHomaBcTBl. CyTTeBa
O3HaKa TAaKoro BHOOpPY — 3MIMCHEHHS HOTro 0e3 HEeOoOXITHOCTI Y3TOMKEHHS BapiaHTy BHOOPY i3 Oyap-KuM, TOOTO
IIJTKOM CaMOCTIHHO. 3a3BHYaif, A ITO3HAYCHHS MAWCKPEHIHHUX TIOBHOBAXXCHb MOXYTh BHKOPHUCTOBYBATHCS
HACTYIHI TepMiHH: “Moxe”’, “Ha CBid poscyn”’, “Mae mpaBo”, “BCTAHOBIIOE’, ‘‘3a BIACHOI iHIIiaTHBH,
“3abe3neuye”, “BU3HAUaE”. X04a BapTO MaM’SITATH, IO HABITH MPHUCYTHICTh TAKOTO TEPMIHY Y 3aKOHI aBTOMATHYHO
HE CBiTYHTH MO HASBHICT y Cy0’€KTa BIaJHUX NOBHOBAXXCHB AUCKPEIIHHOTO TTOBHOBAKCHHS.

B Hayri aaMiHICTpaTHBHOTO MIpaBa BUAULIOTH 1B (YOPMU 31 HCHEHHS IUCKPELiHHUX TOBHOBA)KEHb:

— KOJIeKTMBHA (opMma (TpuTamMaHHa peajizamii TUCKPELiHHNX TOBHOBAYKEHb OPraHOM BHKOHABYOI BIIaIN
(BmagHOTO CY0’€KTA), IKMH i€ HA KOJIETIAJIbHAX 3acaiax);

— iHaUBiAyanbHa Qopma (CTOCYeThCS OIHOOCOOOBOTO (TTOCAJOBOI0 OCOOOI0) MPUHHATTS PIIICHHS 1 MOXKE
nepe10av4aTH 3aCTOCYBaHHS HOPM 3a00pPOHHOT0, 3000B’S13yI0UOr0 1 yIOBHOBAXKYIOUOT0 Xapakrepy) [8, c¢.138].

JluckpenirHi TTOBHOBa)XEHHS ONOCEPEIKOBAHO 3aKpIIUICHI B HOPMATHUBHO-TIPABOBUX aKTaX HACTYIHUM
quHOM: 1) Yepe3 BUKOPHUCTAHHS OL[IHOYHUX IOHSTH, TUILY: «3a HasBHOCTI MOBa)KHUX MPUYUH OpPraH BIPaBi HAATH
.», «y BHUKIIOYHHX BHIIaJKaX 0co0a, YNOBHOBaKCHa Ha BHKOHAaHHA (QYHKIIW JepkaBu ab0 MiCIIEBOTO

Bunyck 14. 2023




306
HAYKOBI 3AIIMCKH. CEPIA: [TPABO | SCIENTIFIC NOTES. SERIES: LAW

CaMOBPSAYBaHHS, MOXE JIO3BOJIMTH...», «PIIICHHS MO)XXe OyTH NMPUUHSITO, SKIIO 1€ HE CYNEepeduTh CYCITIJIBHUM
iHTEepecaM...» TOmO; 2) UUIIXOM IepepaxyBaHHS BWAIB pilleHb, [0 NPHUHMAIOTECS OpraHoM (0co0oro,
YIIOBHOB&)KEHOIO Ha BHKOHAHHS (YHKIIW JiepkaBU abo MICIIEBOrO CaMOBpSAYBaHHs), HE BKa3ylOYH IIiJCTaB
TIPUAHATTA TOT'O YM 1HIIOTO pilIEHHS 200 IUIIXOM YacTKOBOTO BH3HAYCHHS TaKWX MiJCTaB; 3) NUIIXOM HaJaHHS
npaBa oprany (oco0i, YIOBHOBa)KeHIW Ha BHKOHAHHs ()YHKLIW JAepaBH a00 MiCIEBOTO CaMOBPSAYBAaHHs) NpPHU
BUSIBJICHHI TIEBHUX 00CTaBHH (HACTaHHI KOHKPETHUX IOpUANYHUX (DaKTiB) IPUHMATH YW HE IPUUMATH YIIPABIIiHChKE
PIIICHHS 3aJIEKHO Bijl BIACHOI OIIHKK WX (hakTiB; 4) 3a JOMOMOIOI0 HOPMATHBHUX IIPHITHCIB, IO MICTATH JIMIIE
OKpeMi eJIEMEHTH TiloTe3! YH JUCIIO3HUIi MPaBoBOi HOPMH, 110 HE JIO3BOJISIIOTH 3POOUTH OJJHO3HAYHOTO BUCHOBKY
PO YMOBH 3aCTOCYBaHHSI HOPMaTHBHOT'O MPHITKCY 200 MMPaBOBI HACIIIKM 3aCTOCYBaHHS Takoro mnpumnucy [9, c.143].

KirouoBi mpuumHM 3aCTOCYBaHHS AMCKPELIHHUX TMOBHOBa)KEHb OpPraHaMH MICIIEBOIO CaMOBDPSIYBaHHS
MaloTh a0COJIOTHHM XapakTep: BIJCYTHICTh €IMHOTO BapiaHTy peaizalii KOMIETeHIii MO0 KOHKPETHO-
BH3HAYEHUX CYCITIJIbHUX BiJHOCHH Ta KOHKPETHO BH3HAYEHOT'O iX CKJIa/y; HasIBHICTh OLIHOYHUX MOHSTH, BIAKPUTUX
MIPaBOBUX IEPENTiKiB, IPOTaIMH Y MPaBi, IO MICTATh BIJIHOCHO BU3HAYEHi a00 albTePHATHUBHI CaHKIIii, 110 TOTpeOye
BHUKOPHUCTAaHHS THYYKHX MEXaHi3MiB MPAaBOBOrO BILTHBY 3 00Ky cy0’ekTa myomiunoi aaminictparrii [10, ¢.18].

ToMy MOXIMBO TpPHITYCTHTH, IO pealizalis JUCKPELiHHUX IIOBHOBaXEHb OpraHaMH MICIIEBOTI'O
CaMOBpSIIYBaHHsI TTOB’SI3YETHCSl 3 HEBPETYIHOBAHICTIO JIESIKUX ACHEKTIB iXHBOI AisIIBHOCTI Ha PiBHI 3aKOHOABYMX
aKTiB.

3okpema, BepxoBuuii Cyn y ckiani konerii cynaiB KacariiiHoro agminictpatusHoro cyay 15 rpyans 2021
poky cxBanuB pimeHHs (crpaBa Ne 1840/2970/18), mikaBe 3 TOYKH 30py BH3HAYCHHS JUCKPEIIHHUX MTOBHOBAXCHb
SK SIBUIA Y KOHTEKCTI MpPOLEAYpH TMpPEMIIOBaHHS IOCAJOBHX OCI0 Ta CIy)KOOBIIB OpraHiB MiCIIEBOrO
CaMOBpsAyBaHHs. Y 1bOMY pIlIeHHI Cyn 3poOMB KilbKa Ba)KIMBUX BHCHOBKIB, SKI OpraHam MiCIIEBOTO
CaMOBpSIIYBaHHsI BApTO BPaxoByBaTH y cBOid AisibHOCTI. Tak, Cyx 3a3Ha4yMB, 110 OAHUM i3 KPUTEPIIB OI[IHIOBAaHHS
CyJlaMu pillleHb, Jiii Ta 0e3isUTbHOCTI Cy0’€KTIB BJIaJIHMX NOBHOBa)KEHb € IPUHHSATTS HUMH PillleHb OO PYHTOBAHO,
TOOTO 3 ypaxyBaHHSIM YCiX OOCTaBHH, IO MalOTh 3HAYEHHS JUIsl MPUHAHATTS pilieHHs (BuuMHEHHs nii). [lpu upomy
CyJI, IepeBIPSIOYN PIllIeHHS, Ail0 YK Oe3/IsUTbHICTh Cy0’ €KTa BJIaJJHUX MMOBHOBA)KEHb HA BiINOBIJIHICTH 3aKpIIICHUM
YyacTHHOMW Jpyroto crarti 2 Komekcy aqMiHICTpAaTHBHOTO CyJIOYMHCTBA Y KpaiHM KpUTEPisiM, HE MOXKE BTpydaTUCS
y AMCKpeLito cy0’eKTa BIaHUX MOBHOBA)XEHB 11032 MEXKaMH NEPEBIPKH 3a Ha3BaHUMH Kputepismu [11].

Sk 3a3nauae M.O. bauMyparoB, AMCKpeliWHI MOBHOB2)XCHHsS OpPraHiB MiCIEBOTO CaMOBPSIyBaHHS
BHUHHKAIOTh Ha CTHKY TPhOX CKJIQJIOBUX YaCTHH: 1) HAsIBHOCTI CrienM(iuHUX IHTEPECIB TEPUTOPIaIbHOI CITIIIBHOTH Ta
ii" uieHiB, WO TMOB’s3aHi 3 IXHIMHU IHIUBIAyaJIbHUMH, TPYIHOBUMH, KOJCKTUBHHUMH, BIKOBHMH, CTaTEBHMH,
npodeciiHUMH, POLOBUMU W IHIIMMHU €K3HCTCHIIMHUMH MoTpebamMu Ta sKi (GOpMYIOThCS uepe3 CKIAIHY Ta
0araTopiBHEBY COIiaJIbHO-HOPMaTHBHY CHCTEMY IMIIPECiH, IHTEHLIH, JXHUTTEBUX YCTpeMJIiHb, NOTPeO, — a y
MiJICyMKYy — uepe3 coliaiizamilo ocoducrocti; 2) o0OexkTHBALlii W YCBIJOMJICHHS JEPXKABOI Ta COLIYMOM
HEOOXITHOCTI HAsBHOCTI B OpraHiB MICLEBOrO CaMOBPSAYBAaHHS BIANOBIIHUX — pEaIbHUX, ONTUMAIbHUX,
caMmo/IoCTaTHIX, e(eKTHBHUX, (PIHAHCOBO Ta pPECypCHO 3a0e3NeYeHHX MOBHOBaXKeHb; 3) TpaHcdopmarlii cdepu
MICIIEBOI'O CaMOBPSIIyBaHHSI 3 MEPEeBaXHO cepr camooprasizailii’ HaceJeHHs B OUTbII IIHPOKY cdepy — chepy
peadizailii’ KOHCTUTYIIHHUX MPaB, CBOOOJ i 00OB’SI3KiB, SIKi 3aBISKHA JOMIHAHTHIW JIOKaJIbHIK O3HAIll 1X peami3amii W
OTpPUMAaHHSl COILIaJbHOrO e(EeKTy TIepeTBOPIOIOTHCSI HAa MYHIIMIANBHI TIpaBa 0coOW, JIIOJMHH, 4IeHa
TEPUTOPIATBEHOTO KONMeKTHBY [12, ¢.33-34].

TakuM 4MHOM, JAUCKpENinHI TOBHOBAKEHHS OPraHiB MiCI[EBOI'0 CAMOBPSIAYBaHHS — i€ CYKYITHICTh MPaB Ta
00OB’SI3KiB: OpraHiB MICIIEBOr0 CaMOBPSAYBaHHS; OCi0, yIMOBHOBa)XCHMX Ha BUKOHAHHS (YHKIIH MICIIEBOrO
CaMOBpSIyBaHHSA, [0 HAJAIOTH MOXIIMBICTH HA BJIACHHH PO3CYJ BU3HAYHUTH IMOBHICTIO 200 YaCTKOBO BHUJ 1 3MICT
YIPaBIIHCHKOTO PIillIeHHs, SKE€ MPUUMAETHCSA, a00 MOXIIUBICTH BHOOPY Ha BIACHHUH PO3CYA OTHOTO 3 AEKITBKOX
BapiaHTIB YIPaBIIHCBKUX pilIeHb, Mepen0adueHnX HOPMATHBHO-TIPABOBUM aKTOM, IIPOSKTOM HOPMAaTHBHO-
MPaBOBOT'O aKTa.

[Ipote, cmix 3ayBa>kuTH, 10 CTaH TAKOI'O BU3HAUYEHHS HE Oyne edekTuBHMMA, ocKinbkn OCHOBHUM 3aKOHOM
BOIHOYAC YCTAHOBJIEHO O0OOB’SI3KOBICTH OJEpKAHHSA OpraHAMHU MiCIIEBOTO CAaMOBPSITyBaHHS MPUHIIUITY 3aKOHHOCTI
¥ TIpaBO HA 3aCTOCYBaHHA BJIACHOT'O PO3CYy B MPAKTUIHIH isSUTBHOCTI.

BucnoBku. He3Baxaroun Ha Te, 10 Ha PiBHI 3aKOHOJABCTBA 3aKpiIUIEHA MOXIIHMBICTH (IIpaBO) OpraHiB
MICLIEBOTO CaMOBPSAYBaHHA B IEBHUX BHIIAJKaX NPUAMATH pIilleHHS Ha BIACHHH pO3Cyl (3aCTOCOBYBATH
JICKpEIIifo), iXHi pillleHHs MaTh HE BUXOIWTH 3a PaMKH 3akoHy. Takok HEOOXiTHUM € 3aKpiIUICHHS YiTKOTO
BHU3HAYCHHS, NPHUHIUIIB Ta O3HAK aIMIHICTPATHBHOI IHUCKperii’ B MPOQIIFHOMY CHemiali3oBaHOMY 3aKOHI ISt
OpraHiB MICIIEBOTO CAMOBPSTyBaHHS K TapaHTii IXHBOI isUTFHOCTI Ha BiIbHE BUPIMICHHS OyIb-IKOTO IMUTAHHS, HE
BIJIy4eHOro 3i cepu iXHBOI KOMIICTEHII B MeXaX YHHHOTO 3aKOHOMABCTBa. Ilim dac po3poOieHHS Takoro
CIEIali30BaHOT0 HOPMATHBHO-TIPABOBOTO aKTa HEOOXIMHO BHUXOAWTH 3 PO3YMIHHS YITKOTO BHU3HAYECHHS MEXK
3aCTOCYBaHHS Ta pealisallii TUCKPEIliHHUX MOBHOBAXKEHB, IO 3YMOBIIOE HEOOXITHICTH 3alpOBAKCHHS MEBHOI
(dhopMyH, KOHCTPYKIIii, MO BiAIOBIAHO 0 SKOi OyAe 3MIHCHIOBATHCS OIIHIOBAHHS KOHKPETHOI CHUTYyAIlil 1010
MOXIJIMBOCTI peastizariii opraHaMy MiCIIEBOI'O CAMOBPSTyBaHHS JUCKPEIi HHNX TOBHOBa)KEHb.
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BJIATOJIMHA JISAJBHICTH & BOJIOHTEPCHKA NISIJIBHICTD: 3MICT TA
D®OPMA

VY HaHiii cTaTTi PO3KPUTO MOHATTS «ONAroiitHol MisUTBHOCTI» Ta «BOJOHTEPCHKOI JISUTBHOCTI». ABTOPOM aKIIEHTOBAHO
yBary Ha €IMHi{ MPUPOJI JaHUX BUJIB IiSUTBHOCTI Ta Pi3HOMY 3MiCTOBHOMY HAIIOBHEHHI. 3 OIJIs/ly HA 3a3Ha4YeHE 3alpOIIOHOBAHO
i ONaromiHOI AisUIBHICTIO PO3YMITH CYCHiTBHO-KOPUCHY, TOOPOBiUIbHY, aKTHBHY, MOTHBOBaHY, JIbTPYICTHUYHY IisSUTBHICTD
(i3MYHMX Ta IOPUANYHKX Oci0, IO HAIpaBlieHA Ha HAJAHHS OJaroXiiiHoi TOMOMOrH i OTpUMYBady 3 METOIO HOro MiATPHMKH B
CKJIQJIHMX JKUTTEBUX CHUTYallisIX Ta X 3aXUCTy IpaB Ta iHTepeciB. Toi sSK BOJOHTEpPChKA MisUTBHICTH — Lie¢ TOOPOBUIBHI,
0€3KOPHCITUBI, aKTHBHI Jii BOJIOHTEpA Ta BOJIOHTEPCHKHUX OpraHi3alliif, siKi HampaBJieHi Ha NICUXOJIOTIYHY, MaTepiajbHy, IIPaBOBY
JoroMory Genedimiappy uu rpymi 6enediniapis.

Bu3HaueHO, 110 BOJOHTEPChKA AiSUIBHICTH € MPOSBOM aKTHUBHOI MisUTBHOCTI 0COOH, SIKa HAmpaBieHAa Ha BUKOHAHHS
aKTHBHUX JIiif Ha KOPUCTH Ta B iHTepecaXx 1HILIOI JIIOAMHH, XKUBOI icTOTH. BosloHTepChKa MisIbHICTh Ma€ BKpail BXKITUBE 3HAYCHHS
3 oAy Ha ii Opi€HTALI0 Ta MOXJIMBICTh BCECTOPOHHBOI JOMOMOrH Cy0’ekTaM oTpuMyBauaMm. HasBHICTH anbTpyiCTHYHHX
MipKyBaHb Ta Oa)kaHHs1 OE3KOPUCHO HAJaTH PI3HOrO POAY AOIMOMOTH Ja€ MOXJIMBICTH CTBEP/KYBAaTH IPO BHCOKI MOpajbHi
SIKOCTI BOJIOHTEpIB Ta OpraHizamiiiHi, (iHaHCOBI Ta OE3KOpPHCHI MOXJIMBOCTI BOJOHTEPCHKHMX oOpraHizauiii. Bomnouac,
0COOJIMBOr0 3HAYCHHSI BOJIOHTEPChKA JisUTBbHICTh Ha0y/a 3 MO4aTKOM MOBHOMACIITaOHOT 30poiiHol arpecii micist 24 motoro 2022
POKY, KOJIM BOJIOHTEpPChKA JIONIOMOra CTasia OHUM 3 Halie(eKTHBHILINX 3ac00iB GOPOTHOH 3 arpecopoM, a ydacTb BOJIOHTEPIB Ta
BOJIOHTEPCHKUX Oprasizaiii HaOyna He abu sikux maciuTabiB. Ha Hamry n1ymMKy, piBeHb PO3BUTKY BOJIOHTEPCHKOI HisIBHOCTI €
iHIMKaTOPOM OPraHi30BaHOCTI Ta pearyBaHHs Ha CydacHi BUKJIHMKH Ta 3arpO3H B TPOMAJICBKOMY CYCIIBCTBI.

OxpiMm mporo, 1) HamaHHs OnaromidiHOl JOMOMOrd He mepexdadac OCOOMCTY Y4acTh Ta MPHCYTHICTH CyO’€KTa
OnaroaidHoOl MisTbHOCTI, TOAI SIK IIPH BOJIOHTEPCHKIi JOMOMO31 TaKka MPUCYTHICTh € 00yMOBJICHOI aKTHBHHMH [(isIMU BOJIOHTEPA,;
2) BOJIOHTEpChKA JisUIbHICTh, Ha BiIMiHY Bifl OJIaroiiiHOI 4iTKO BU3HAYa€ aKTUBHI [iii BOJOHTEpa y BUIIISAL CYCIIIBHO KOPUCHOT
mpartii Ha 0J1aro iHIIUX 0ci0, sIKi MOTPeOYIOTh BOJOHTEPCHKOI OMTOMOTH.

KiouoBi cjioBa: BOIOHTEpChKA isUIbHICTH, BOJOHTEp, BOJOHTEPCbKA OpraHi3aiis, BOJOHTEpPChbKa JOMOMOra,
OTPHUMYBa4 BOJIOHTEPCHKOI JOIMOMOI'Y, HATIPSIMKU BOJIOHTEPCHKOI TisIBHOCTI, ONaro/iiHa AisulbHIiCTh, JOOPOUYHHHA isTbHICTb.

Zakharchuk R. CHARITABLE ACTIVITY & VOLUNTEER ACTIVITY: CONTENT AND FORM

This article describes the concepts of "charitable activity" and "volunteer activity". The author emphasized the unified
nature of these types of activities and different content. In view of the above, it is suggested that charitable activity should be
understood as socially useful, voluntary, active, motivated, altruistic activity of individuals and legal entities, aimed at providing
charitable assistance to its recipient in order to support him in difficult life situations and protect his rights and interests. While
volunteering is voluntary, selfless, active actions of a volunteer and volunteer organizations, which are aimed at providing
psychological, material, and legal assistance to a beneficiary or a group of beneficiaries.

It was determined that volunteer activity is a manifestation of active activity of a person, which is aimed at performing
active actions for the benefit and in the interests of another person, a living being. VVolunteer activity is extremely important in
view of its orientation and the possibility of comprehensive assistance to recipient entities. The presence of altruistic
considerations and the desire to selflessly provide all kinds of help makes it possible to assert the high moral qualities of
volunteers and the organizational, financial and selfless capabilities of volunteer organizations. At the same time, volunteer
activity gained special importance with the beginning of full-scale armed aggression after February 24, 2022, when volunteer
assistance became one of the most effective means of fighting the aggressor, and the participation of volunteers and volunteer
organizations gained considerable scale. In our opinion, the level of development of volunteer activity is an indicator of
organization and response to modern challenges and threats in civil society.

In addition, 1) the provision of charitable assistance does not involve the personal participation and presence of the
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